Pandemic Preparedness in the Workplace and the Americans with Disabilities Act

Information below was taken from the following two EEOC websites:

https://www.eeoc.gov/facts/pandemic flu.html?utm content=&utm medium=email&
utm name=&utm source=govdelivery&utm terms=

https://www.eeoc.gov/eeoc/newsroom/wysk/wysk ada rehabilitaion act coronavirus.
cfm?utm content=&utm medium=email&utm name=&utm source=govdelivery&utm

term=

How much information may an employer request from an employee who calls in sick, in order to
protect the rest of its workforce during the COVID-19 pandemic?

During a pandemic, ADA-covered employers may ask such employees if they are experiencing
symptoms of the pandemic virus. For COVID-19, these include symptoms such as fever, chills,
cough, shortness of breath, or sore throat. Employers must maintain all information about
employee illness as a confidential medical record in compliance with the ADA.

Does the ADA allow employers to require employees to stay home if they have symptoms of the
COoVID-19?

Yes. The CDC states that employees who become ill with symptoms of COVID-19 should leave
the workplace. The ADA does not interfere with employers following this advice.

When employees return to work, does the ADA allow employers to require doctors' notes certifying
their fitness for duty?

Yes. Such inquiries are permitted under the ADA either because they would not be disability-
related or, if the pandemic influenza were truly severe, they would be justified under the ADA
standards for disability-related inquiries of employees. As a practical matter, however, doctors
and other health care professionals may be too busy during and immediately after a pandemic
outbreak to provide fitness-for-duty documentation. Therefore, new approaches may be
necessary, such as reliance on local clinics to provide a form, a stamp, or an e-mail to certify that
an individual does not have the pandemic virus.

If an employer is hiring, may it screen applicants for symptoms of COVID-19?

Yes. An employer may screen job applicants for symptoms of COVID-19 after making a
conditional job offer, as long as it does so for all entering employees in the same type of
job. This ADA rule applies whether or not the applicant has a disability.

May an employer withdraw a job offer when it needs the applicant to start immediately but the
individual has COVID-19 or symptoms of it?

Based on current CDC guidance, this individual cannot safely enter the workplace, and therefore
the employer may withdraw the job offer.
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During a pandemic, employers should rely on the latest CDC and state or local public health assessments.
While the EEOC recognizes that public health recommendations may change during a crisis and differ
between states, employers are expected to make their best efforts to obtain public health advice that is
contemporaneous and appropriate for their location, and to make reasonable assessments of conditions in
their workplace based on this information.

Based on guidance of the CDC and public health authorities as of March 2020, the COVID-19
pandemic meets the direct threat standard. The CDC and public health authorities have
acknowledged community spread of COVID-19 in the United States and have issued precautions to
slow the spread, such as significant restrictions on public gatherings. In addition, numerous state
and local authorities have issued closure orders for businesses, entertainment and sport venues, and
schools in order to avoid bringing people together in close quarters due to the risk of

contagion. These facts manifestly support a finding that a significant risk of substantial harm
would be posed by having someone with COVID-19, or symptoms of it, present in the workplace at
the current time. At such time as the CDC and state/local public health authorities revise their
assessment of the spread and severity of COVID-19, that could affect whether a direct threat still
exists.

May an ADA-covered employer send employees home if they display influenza-like
symptoms during a pandemic?

Yes. The CDC states that employees who become ill with symptoms of influenza-like illness at
work during a pandemic should leave the workplace. Advising such workers to go home is not a
disability-related action if the illness is akin to seasonal influenza or the 2009 spring/summer
H1N1 virus. Additionally, the action would be permitted under the ADA if the illness were
serious enough to pose a direct threat. Applying this principle to current CDC guidance on
COVID-19, this means an employer can send home an employee with COVID-19 or
symptoms associated with it.

During a pandemic, how much information may an ADA-covered employer request from
employees who report feeling ill at work or who call in sick?

ADA-covered employers may ask such employees if they are experiencing influenza-like
symptoms, such as fever or chills and a cough or sore throat. Employers must maintain all
information about employee illness as a confidential medical record in compliance with the
ADA.

If pandemic influenza is like seasonal influenza or spring/summer 2009 H1N1, these inquiries
are not disability-related. If pandemic influenza becomes severe, the inquiries, even if disability-
related, are justified by a reasonable belief based on objective evidence that the severe form of
pandemic influenza poses a direct threat.

Applying this principle to current CDC guidance on COVID-19, employers may ask
employees who report feeling ill at work, or who call in sick, questions about their
symptoms to determine if they have or may have COVID-19. Currently these symptoms
include, for example, fever, chills, cough, shortness of breath, or sore throat.



Because the CDC and state/local health authorities have acknowledged community spread
of COVID-19 and issued attendant precautions as of March 2020, employers may measure
employees' body temperature. As with all medical information, the fact that an employee
had a fever or other symptoms would be subject to ADA confidentiality requirements.

During a pandemic, may an ADA-covered employer ask employees who do not have
influenza symptoms to disclose whether they have a medical condition that the CDC says
could make them especially vulnerable to influenza complications?

No. If pandemic influenza is like seasonal influenza or the HIN1 virus in the spring/summer of
2009, making disability-related inquiries or requiring medical examinations of

employees without symptoms is prohibited by the ADA.G2 However, under these conditions,
employers should allow employees who experience flu-like symptoms to stay at home, which
will benefit all employees including those who may be at increased risk of developing
complications.®2

If an employee voluntarily discloses (without a disability-related inquiry) that he has a specific
medical condition or disability that puts him or her at increased risk of influenza complications,
the employer must keep this information confidential. The employer may ask him to describe the
type of assistance he thinks will be needed (e.g. telework or leave for a medical appointment).
Employers should not assume that all disabilities increase the risk of influenza
complications. Many disabilities do not increase this risk (e.g. vision or mobility
disabilities).

If an influenza pandemic becomes more severe or serious according to the assessment of local,
state or federal public health officials, ADA-covered employers may have sufficient objective
information from public health advisories to reasonably conclude that employees will face a
direct threat if they contract pandemic influenza.® Only in this circumstance may ADA-covered
employers make disability-related inquiries or require medical examinations of asymptomatic
employees to identify those at higher risk of influenza complications.

The rapid spread of COVID-19 has disrupted normal work routines and may have resulted in
unexpected or increased requests for reasonable accommodation. Although employers and
employees should address these requests as soon as possible, the extraordinary circumstances of the
COVID-19 pandemic may result in delay in discussing requests and in providing accommodation where
warranted. Employers and employees are encouraged to use interim solutions to enable employees
to keep working as much as possible.
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